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BEFORE THE STATE BOARD or EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal )
)

of )

ANDERSEN- CARLSON MANUFACTURI NG COMPANY

Appear ances:
For Appel | ant: Walter G Danielson and
H Spencer St. Cair, Attorneys
at Law
For Respondent: Burl D, Lack, Chief Counsel:

Hebard P. Sm"th, Associ at e
Counsel

OPLNLON

This appeal is nade pursuant to Section 27 of the Bank
and Corporation Franchise Tax Act (now Section 26077 of the
Revenue and Taxation Code) from the action of the Franchise
Tax Board in denying the claim of Andersen-Carlson Mnu-
facturing Conpany for a refund of tax in the anount of
$5,305.37 for the taxable year 1950.

Appel lant, a California corporation, entered into a
witten agreenent with Rome Cable Corporation, a New York
corporation, onJuly 9, 1948, granting to the Rone Cable
Corporation an irrevocable option to purchase at any tine on
or before January 15, 1950, all of the assets of Appellant,
excepting the sum of $2,500. The agreement provided for the
assunption by Rome Cable Corporation of all of the Iiabi-
lities of Appellant and the issuance of 25,000 shares of
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Rome Cabl e Corporation common stock to the Appellant,

subject to certain nodifications as to the anount of stock
to be issued. On Cctober 6, 1949, Rome Cable Corporation
gave notice to Appellant of its election to exercise the
option and set January 3, 1950, as the date for closing the
transaction. On that day Appellant transferred all of its
assets (excepting $2,500) by deed, bill of sale and assign-
ment to Ronme Cable Corporation, and that conpany issued to
Appel I ant 27,500 shares of its comon stock and assumed the
liabilities of Appellant as set forth in its balance sheet
of Septenber 30, 1949, together with such additiona
liabilities as were incurred thereafter in the ordinary
course of Appellant's business. Thereafter the business and
properties of Appellant were operated by Rone Cable Corpora-
tion as part of its own business. The shares of common
stock of the Rome Cable Corporation received by Appellant,
whi ch constituted approximately 74 of the conmon stock of
Rome Cable Corporation, were distributed by Appellant to its
stockhol ders in exchange for its own stock and, on Mrch 15,
1950, Appellant's final certificate of dissolution was

filed with the Secretary of State of California.

On or about February 10, 1950, Appellant filed its
franchise tax return for the taxable year 1950 and paid the
tax shown thereon to be due in the amount of $5,305.37,
based upon its incone for the income year 1949. On My 1,
1950, Appellant filed a claimfor refund of the full amount

of the tax under the provisions of Section 13(k) of the Act
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(now in Sections 23331-23333 of the Code) on the ground
' that it did not do business during the year 1950 and finally
and conpl etely dissolved on March 15, 1950. Appellant, for
the purpose of this appeal, concedes an obligation to pay
the franchise tax for the period preceding dissolution and
secks only to recover 10/12ths of the tax paid for the tax-
able year. The Franchise Tax Board denied the claim for
refund on the ground that Appellantts dissolution was pursu-
ant to a reorganization within the neaning of Section 13(j)
(3) of the Act (now in Scetion 23251 of the Code), and,
therefore, no refund was allowable under Section 13(k)(1) of
the Act (now in Section 23332 of the Code),

Section 13(k)(l) of the ict as applicable to the years
invol ved herein read in part as follows:

. "(k)(1) 4ny bank or corporation which is dis-
solved and anﬁ foreign corporation which with-
draws fromthe Statc during any taxable year
shal| pay a tax hereunder only for the, nonths
of suchtaxable year which precede the effective
date of such di'ssolution or wthdrawal, accord-
ing to or neasured by (A) the net incone of the
precedi ng income year or (BL a percentage of
such net income determned by ascertaining the
ratio which the nonths of the taxable year,
preceding the effective date of dissolution or
w thdrawal , bears to the nonths of such incone
year, Whichever is the |esser anmount; pro-

Vi ded, however,*** that the taxes |evied under
this act shall not be subject to abatement or
refund because of-the cessation of business or
corporate existence of any bank or corporation
Bursuant to a reorganization, consolidation,

r merger, <k

Section 13(j) of the Act as applicable herein reads
as follows:
‘ "(j) The term 'reorgani zation' as used in

this section means (1) a transfer by a bank or
corporation of all or a substantial portion of
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Its business or.Prpperty to anot her bank
or corporation if imediately after the
transfer the transferor or its stockhol ders
or both are in control of the bank or cor-
poration to which the assets are transfer-
red; or(2)a mere change in identity, form
or place of organization however effected;
or FS) a merger or consolidation; or (4) a
distribution in liquidation by a bank or
corporation of all or a substantial portion
of 1ts business or property to a bank or
corporation stockholder, and the bank or
corporation stockholder continues all or

a substantial portion of the business of
the liquidated bank or corporation. As
used in this paragraph the term'control'
means the ownership of at |east 80 percent
of the voting stock and at |east 80 per-
cent of the total nunber of shares of al
other classes of stock of the bank or
corporation.”

If the transaction involved herein constituted a re-
organi zation, as contended by the Franchise Tax Board
Appellant is not entitled to a refund of any portion of its
tax. Appellant contends, however, that the transaction was
not a reorganization but constituted a sale of its entire
assets to Rone Cable Corporation in exchange for stock of
t hat conpany.

In San Joaquin G nning Co. v. McColgan, 20 Cal. 2d 254,
the California Supreme Court held that a Iiberal rather than

a strict construction should be applied in the interpretation
of the terns reorganization, nerger and consolidation under
Subsections (j) and (k) of Section 13, and that consolidation
or nerger as a form of reorganization under Section 13(j),
supra, is not restricted to statutory consolidation or
ner ger .

As the Court pointed out in that case (p. 262), Sub-
sections (1), (2) and (3) of Section 13(j), suprn, were
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patterned-after the definition of reorganization in Section
112 of the Federal Revenue Act of 1928. The court discussed
the fact that the California Legislature did not adopt the

| anguage of the parenthetical phrase of clause (A) of the
federal definition which defined reorganization as "(4) a
merger or consolidation (including the acquisition by one
corporation of at least a majority of the voting stock and at
least a mpjority of the total nunber of shares of all other
classes of stock of another corporation, or substantially all
the properties of ancther corporation), or (B) a transfer by
a corporation of all or a part of its assets to another cor-
poration if imediately after the transfer the transferor or
Its stockholders or both are in control of the corporation,to
which the assets are transferred, or (C) a recapitalization
or (D) a nere change in identity, form or place of organiza-
tion, however effected." It held that this omission of an
express declaration that nerger or consolidation should in-
clude the transfer by one corporation to another of its
voting stock or properties does not require a conclusion that
It was the legislative intention to exclude elenments of a de
facto nerger or consolidation from the meaning of reorganiza-
tion. Supporting its conclusion with nunerous federal cases
construing the anal ogous, although not identical, federa

| egislation, the Court held that the appropriate rule of in-
terpretation required a holding that the |anguage of

Section 13(j), supra, was sufficiently broad to include as

a reorgani zation any transaction which did not substantially
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change the continuity of interest.

The United States Suprene Court has held that a trans-
fer by one corporation of substantially all of its assets to
anot her corporation for stock of the latter and cash con-
stituted reorganization under Cause (A) of Section 112(i)
(1) of the Act of 1928 (or identical |anguage in predecessor
acts), provided the transferor received an interest in the
affairs of the transferee which represented a material part
of the value of the transferred assets. Helvering v.

M nnesota Tea Conpany, 296 U S. 378; John A Nel son Conpany

v. Helvering, 296 U S. 374, |In the latter case the Court
held that a controlling interest in the transferee corpora-
tion is not made a requisite by the statute.

Appel I ant argues that the view that a transfer of all
or substantially all, of the assets of a corporation for
stock in another corporation followed by a dissolution of
the transferee constitutes a merger, regardless of whether
or not the transferor or its stockholders are in control of
the transferee, denies any effect or validity to Subsection
1 of Section 13(j) supra. This argunment in respect to
Cause (B) of Section 112(i)(l) of the Federal Act which
corresponds to Subsection 1 of Section 13(j), supra, was
refuted in both of the last-cited cases. In the Mnnesota

Tea Conpany case, supra, the Court stated:

"We find nothing in the history or words
enpl oyed which indicates an intention to
modi fy the evident neaning of (A) by what
aPpears in (B). Both can have effect, and
I T one does sonmewhat overlap the other the
t axpayer should not be denied, for that
ﬁeason, what one paragraph clearly grants

I'm sope 1t
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The effect of the transaction in question was that

. Appel [ ant's stockhol ders exchanged their stock in Appellant
for stock in Rome Cable Corporation which continued to
operate the business fornerly operated by Appellant. The
continuity of interest of such stockholders was the same as
It would have been had Appellant been absorbed by Rone Cable
Corporation as the result of a statutory merger, |t appears
obvious, therefore, that Appellant's contention that the
transaction did not constitute reorganization rests entirely
on matters of form In this regard it should suffice to say

that under the rule of San Joaquin Gnning Co. v. McColgan,

supra, the terms reorgani zation, merger and consolidation

are to be given a liberal interpretation to effectuate the

legislative purpose. e conclude, accordingly, that the
‘ action of the Franchise Tax Board in denying Appellant's

claim for refund should be sustained.

ORDER
Pursuant to the views expressed in the opinion of the
‘ Board on file in this proceeding, and good cause appearing
therefor,
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| T 1S HEREBY ORDERED, ADJUDGED AND DECREED pursuant to
Section 26077 of the Revenue and Taxation Code that the
action of the Franchise Tax Board in denying the claim of
Andersen-Carlson Manufacturing Conpany for a refund of tax
in the amount of §5,305.37 for the taxable year 1950 be and
the same is hereby sustained.

Done at Sacranento, California, this 18th day of
February, 1953, by the State Board of Equalization.

Wn_ G _Bonelli , Chai rman
J. H, Quinn , Member
Paul R Leake , Menber
0. R Reilly , Member
, Menber
ATTEST: Dixwell L. Pierce , Secretary
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